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1099 Contractors and 
Group Health Plans

WHAT EMPLOYERS NEED TO KNOW

While some states allow 1099 subcontractors to be eligible for employee benefits plans, allowing these independent 

contractors to participate in an employer-sponsored health plan can create serious compliance issues. Multiple Employer 

Welfare Arrangements, or MEWAs, are defined under federal law as arrangements providing benefits to employees of two 

or more employers who are not part of the same control group (entities with common ownership) or collective bargaining 

agreements. 

Under federal law, allowing even one independent contractor on an employer group plan generally causes the plan to be 

treated as a Multiple Employer Welfare Arrangement (MEWA), even if the employer never intended to create one. MEWA 

status triggers additional federal and state regulatory requirements and significantly increases legal and financial risk.

EMPLOYEES VS. 1099 SUBCONTRACTORS

Employer sponsored group health plans are generally designed for common law employees (W-2 employees), under federal 

and state laws.

	+ W-2 employees: Individuals treated as employees for tax and employment law purposes

	+ 1099 subcontractors: Independent business entities or self employed individuals who are not employees

Simply issuing a 1099 means the individual is not part of the employer’s workforce for benefit plan purposes.

WHY THIS CREATES A MEWA

Under the Employee Retirement Income Security Act (ERISA), a MEWA exists when a health plan provides benefits to 

employees of two or more unrelated employers.

When an employer allows a 1099 subcontractor to enroll:

	+ The subcontractor is considered a separate employer or self employed individual.

	+ The health plan is now covering more than one employer.

	+ The arrangement meets the federal definition of a MEWA.

This applies regardless of:

	+ Company size

	+ Intent

	+ Whether the plan is fully insured or self funded

	+ Whether the subcontractor works full time or exclusively for one company
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Why MEWA Status Is a Problem

FEDERAL CONSEQUENCES

	+ Subject to enhanced Department of Labor (DOL) oversight

	+ Required to file DOL Form M-1 annually

	+ Required to file DOL Form 5500 annually

	+ Increased fiduciary scrutiny and audit exposure, and may require audited financial statements for the benefit plan 

(not the employer, but the plan itself)

STATE CONSEQUENCES

	+ If the plan is self-funded, it would be subject to state insurance regulation, even if otherwise ERISA exempt.

	+ Possible requirement to obtain state licensure or approval

	+ Exposure to penalties, cease and desist orders, and forced plan termination

BEST PRACTICES FOR EMPLOYERS

	+ Limit plan eligibility strictly to W-2 common law employees

	+ Ensure plan documents clearly exclude independent contractors

	+ Audit current enrollments for misclassified individuals

	+ Employers are required, as the plan fiduciary, to act in the best interest of the plan beneficiaries, which includes common 

law employees and their family members.

	+ Consider addressing contractors through separate individual coverage options, not the group plan

KEY TAKEAWAY

Allowing 1099 subcontractors on an employer’s group health plan is 

not harmless; it is a compliance risk that transforms the plan into 

a MEWA, exposing the employer to significant federal and state 

reporting, as well as penalties. Employers should treat eligibility rules 

as a legal requirement, not a discretionary benefit decision.


